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As to the Rat.Mrum fa..:ility 1 ~ recurd Wiu"l~ c.:-: that the Agency 

ha.! a.lreacy CUIIIII!Ilced clean""'P of that looati01 a.M has obtainerl the 

pledSJt? of ~ o-ner 1 Mr. Bingham, to help in that errleavor. The 

Dre.xlers a.re apparently in no positicn to assist in that effort.. As to 

the TaCO'li"'l facility, it ~ently ir.p:lees oo i.mnedi~te envirc:nrent.al 

risk. a.rrl closure thereof wculd probably CX'X'lSti tut.e the punpi~ out of 

urrle rgra.md storage tanks and a rins in; thereof, all of \lohich 'WCX.lld 

probably not cost a great deal of m:::ney. In any event, it is lnlikely 

~t the Drexlers a.re in a positicn to effectuate that clean~, although 

the re<X)rd in that regard is unclear since a disOlSsicn of the ccsts 

incident to such a clean-up were never presented. 

AlthCAJgh the draft .(X)licy 'which W!LB util.ize:j by the !v:Jency to 

calculate the prcp:lSed penalties · in this case is the cne '-hid\ is 

arprrently applicable to this case, cne can not ignore t.'le Final kJency 

Penalty fblicy ~ch \laS prarulgated subss::p.leilt to the issuance of the 

tl-lo Q:nplaints in this case b.lt. prior to the Hearir)3 am this Decision. 

It occurs to me that under the st.raz-qe am wrique cirCI.r.lS t.arw::.-es present 

here, the l.anguage and spirit of the Final Penalty fbli<:j·, to the extent 

it is deemed appropriate, should apply. 

fotj decision as to the Resp:n:lents, Rich Cragle and .Fal Ime..n, o-ners 

of the C Street prcperty in Tacara, llas already been set. forth atove. It 

is true, as the h:]ency points OJt in its brief, that the congressi.cnal 

discussicn associata:i with this Bill :in:li.cates that it was Ccrlgress • 

intent to i..n:p:lse liability en owners wh::) are not also the cpe.rators of ~ 
~ 

RCRA facilities. I do not believe, R::J,.tever, that it interrled the result 

herein urged by the ]qmcy. It is quite easy to ccnceive a situation 

\!~!here a parcel of real estate is c:wned ~ an i.rrli.vidual wb:> enters into a 
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lcx--:1- Lenn lease with a oorp:>rat t, • l -..he tuilds a substAntial RCRt\ facility 

ant1 in turn then hires a third corp:>rat.ioo to operate the facill ty on 

its behalf. In that instan~. it ~ld ~ to rre that the l.angu~ 

urged ~ the .Agency \IIO.lld nake ooth the pri.rnuy lessee of the premises 

~ cwned arrl l:ui.lt the facility in quest.ioo, as well a! the oorporaticn 

...tU d1 it hired to c.pera te the fac i 1i ty \IIO.lld both be liable l.Jl"lder RCRA, 

rut that absent sane unusual circ:.'\lr'rSt.ance the a.mer of the bare real 

estate -....ould not be liable urrle r RCRA for penal ties 8'.Jd1 as prc.p:lGe:J 

here. h:;Jency p:>licy apparently requires the signature of the a-mer of 

the facility oo the Part A and B aw lica ticns as a rreans of notifying hi..ro 

that he is in sane way liable under RCRA for ~t ul t.i.ne tely might happen 

en his frq::erty. Just h::Jw the s ign:i.n; of an 8fP lica tirn for a Part A or 

Part B pennit sanel'aof advises a land OKner of. the pX..ential for vi.oaricus 

liability cert..ainl.y escapes rre. In any e'Veflt, I find oo reaBa1 to alter 

my decisirn that the .larrl o.omers, Cragle arrl !man, are not liable for 

the payrrent of any civil penalty in these px: oceed.i.n;s. 

In aco:>rda..nce with the alx>ve discussirn, I am of the q:>ini.oo that a 

civil penalty as to the Tacam facility in the arrount of $3,000.00 should 

be assessed against Arra::rn, Inc., Drexler Enterprises, Inc., George 

Drexler, Terry Drexler, Inc., and Terry Drexle:- as an iOOividual, jointly 

arrl severally. 

As to the ~tl'rlrum facility, under the ci.rcurrstances in this case I 

find that a cl vil penalty in the arrount of $4, 500. 00 is apprcpriate 

against Arrciin, Inc., Drexler Enterpr ses, Inc. 1 and Ge:rrge w. Drexler 

and 'Ihcrras Drexler 1 i.ndi. vidually 1 with joint aOO. several liability 

anoD,;J these oorp:>rate arrl i.rrlividual Resp:>roents. As to ~ent1 W. A. 

(Alan) Pickett, his involverent in this natter is ll'lClear arrl as indic:ated 

- 26-



ln ., •• , .... 

( 

in the r' 'll J he diJ rKrt. appear at tlw Hearing eit..~ in perso11 or 

thro.l¢1 counse 1. ~t.ly, Mr. Pickett ~ the fo.""l'ner a..ner of the 

Rathirum facility am eold it to the Drexlers in the 7Cls arrl CXX1tinue<..1 to 

functioo as an enployee of the operators of the fadlity up until the 

time the Drexlers arrl their oorporation were evictee fra- the premises by 

Mr. Bi~. The record is not clear as t.O exactly ~t the relationship 

was between Mr • Pickett arrl the Dr ex lers al th:Jugh the.. -e was tes t..i.m:Jny to 

the effect that he had sane form of enployrrent <:Xrlt.ra:"t. with the Drexlers 

foll~ his sale of the facility to them. A Ct:pJ. o! this atployrre.nt 

CXX'lt.ract. 'MlS not available for the record am conse::pe::•~Y oo cne KnOw'S 

'«hat it cnnta.ined. Mr. George Drexler testifie:3 tr.a~, as to ArrCXl'Tl 

corporation, Mr. Pickett held oo office rut was rather an enployee. 

'Ihere is testirrony that suggests that Drexler Ente.rp:-ises, one of George 

Drexler 's other corporations, ..nicn was in sare fas."'1i.oo dissolved by the 

IRS, Mr. Pickett was the secretary of that oorp:rat.icn arrl that he 

afP3.I"ent.ly felt that he had sore authority to ftrlct.i.c:.D as an officer in 

regard to Arro:rn corp::>ratioo, ~en in fact he held oo o!fice with said 

corporation. It is true tha~ Mr. Pickett signed the Pa...'"""t A application 

both as cpe.rator a.rrl cwner of Arro:rn, Inc. rut ~~y sud\ signature 

en behalf of Arra:rn was just as inprcper as his sig1a~:.re as that of the 

owner of the facility. Given the rather i.nprecise testirrony of Mr. 

George Drexler relative to his associatioo with M:-. Pickett aro Mr. 

Pickett's authority arrl positioo with Arrcnn, Inc., it is difficult to 

determine 'trwh;ther or oot Mr. Pickett shoold be assesse:! a penalty in this 

ItBtter as ooe of the c:perators of the facility in questicn at the Rath

drum site. He apparently had wide latitude to cperate the Rathdrum 

facility oo the behalf of the Drexlers . arrl their C:O:rp:lraticns arrl inas-
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that he ahould be inc 100«1 u ooe of the joint ~ ~ ly liable 

Resp:lOOel"\ta in thie netter. I am, therefore, of the q:-i.nioo that in 

addi tioo to the Drexle.re and their corp::>rations, Mr. Pi&~~~ sh:::w..Jld also 

be jointly a.OO · sevl rally liable for the penalty prcpose.: to be assessed 

herein as to the Rat.hdrun facility. 

Pursuant to the So lid Waste Disposal Act, as arreOOeC., Secti.on 3008, 

42 u.s.c. 69281 the follOO!lg Order is entered ~ ~ents, 

Arrcan, Inc. 1 Drexler Enterprises, Inc . 1 George w. Orale: a.OO Terry 

Drexler: 

3-rhe Court has carefully read the novel argurrents pr- forth by the 

Carplainant as to the Cb.lrt 's IXJWer arrl auth::>rity to alte:- the original 

Order issue:i by the }qency as part of its Catplaint. (See R'· 48-51 of 

Carplainant 's initial p::>st-hearing brief. ) 'Ihe ~ency 's argument 1 in 

this regard suggests that an 1U.J has no all"th:>rity to alt.e= t.1ie Carpliance 

Order ass.xi.ated with a Carplaint issued by the ~ency en the theory that 

sudl Orders are "exeartive cc:rrtrarrls an:j do rrt. cx:nstiur....e adjudicative 

auth::>rity by E.P.A. • 'Ihe O:rtplainant further p:>ints O.It that 40 C.F.R. 

Part 22 O:Jes not address the Catpliance Order or cxntrol the d.isp::lSition 

of sudl an Order in procee:li.ngs sudl as this. These CL.""gUUre!1ts are 

rejected. 

40 C.F.R. § 22.27 clearly directs the M;J to issue an I=..itial Decisioo 

\oohi.dl contains, inter alia, a civil penalty arrl a pr~ Final Order. 

O::rmon sense dictates that a Carpliance Order nust be CXXlS::....s+..ent with the 
factual arrl legal finiings of the Court. If portions o! the Ccnpliant 

are dismissed or no viol.at.i.cn is fa.IOO, it would be absurd to leave intact 

those IX>rt.i.oos of 1;he O::rrpliance Order dealing with those issues. Cbn

versely 1 ~ tialal facts devel~ at the Hearing rre::· r-equire sare 
supple rrerit to the orig:inal. ccrrpliance order to assure that. a:..l violations 

am envira'Dantal hazards are a&rresse:J arrl remedie:J. 

'Ihe Court perceives the fine hand of the innovative a."ld skillful 

legal staff in Region X in this rretter. Althalgh novel a.."ld inventive 

legal prc::p:JSitions are encouraged by the Court, in this i.ns"-....co:.-e1 they are 

not accepted. 
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1. (a) A1J to tlw -: ',-; , '-T1U aite, a civil pena i ty of $3,CXXl.OO 

ia uaeaaed against Respoodenta for violat.i~ of the Solid 

Waat.e Diaposal Act ~ herein. 

(b) As to the Rat.h::lrum site, a civil penal ty of $4,500.00 

is assessoo against Respondents and Alan Picket~ for violat.icns 

of the Solid Waste Disp::::6al Act found herein. 

(c) Payn-ent of the penalty assessed herein a."'.lll be rrade by 

for-arding a cashier ' s check or certified c:hec:k payable to 

the thited States of hnerica, arx:l nailed to: 

EPA - Re;ioo X 
( Reg i<nal Hear in; Clerk) 
Pest Office 9:>x 36090~ 
Pittsburgh, PA 15251 

in the full arramt 'oo'i. thin sixty ( 60) days after service of 

the Final Order up::n Respoooent, unless upon applicaticr. by 

Resp:xldent prior thereto, the Regi.ooal Admini.st.rator apfrOYeS 

a delayed payrrent schedule, or an installme.~ payment plan 

w:i th interest. 4 

Order as to the Tacx:rra Site 

2. Resp:njents or catpanies owned am/or cpe.rated by the Resp:::n:le."'lts 

shall not accept at this facility any haza.rdrus waste for dis;x:::sal. 

F\lrthenrore, Resp:.xrlent.s arrl/or said eotpani.es shall not a~ at 

this facility any hazarcb.ls waste for storage or treatnent lr.less 

4un.less an ~1 is taken pursuant to 40 C.F.R. § 22.30, or the 
Mmi.nistrator elects to revie.· this Decisioo oo his CW':l nut.icn, the 
Decisioo shall becare the Final Order of the Mmi.nistrator. See 
40 C.F.R. § 22.27(c). 
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neither a alu&]e mr a ha.r.ar<:b.ls waste llet.ej in SUl:part 0 of 

40 c.F.R. 261 until auch time as a permit is iss...)ej by EPA pur

suant to 40 C.F.R. 122 (reo dified rn April 1, 1983 as 40 C.F.R. 

270) and 124 for this facility. 

3. ~sp::::ndents shall sul:rni. t an approvable clos-=e plan for this 

facility in aco:>rdance with 40 C.F.R. 265, Suq:e.rt G within 

thirty (30) days of receipt of this Order. Cl06..::-e shall a:rrmence 

up:::>n EPA approval of the plan and shall be accarplis."le.d in 

accordance with 40 C. F. R. 265, &1l:pa.rt.s G a.OO J as expedi tioos ly 

as p:::ssible rut in no e~'1t. later than me h~ed an:j eighty 

( 180) days fran EPA's approval. 

Order as to the RatMrum Site 

4. Inasnuch as the aOOve-ilaireC Resfx:x'rlents are o.u-renUy barred 

fran any access to this facility and further s~ the Jlqency has 

entered into a separate agreene:tt. with the ~. Mr. Bingham, 

as to the future di.sposi ticr1 ~ this site, no Ceq: liance Order as 

' to this facility will be issued by the undersign~. 

~Y~tlfet 
Mrni.nistrative · Jtrlge 

~= Q:t.ober 21, 1985 
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